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THE DEFICIENCIES OF LAW AS AN 
INSTRUMENT OF INTERNATIONAL 
ADJUSTMENTS 

BY REAR-ADMIRAL A. T. MAHAN, U.S.N. 



In previous articles in The North American Beview,* I 
have endeavored to sustain the thesis that Arbitration, which 
from its nature and the very etymology of the word presup- 
poses necessarily a tribunal and a code, is not adequate 
to all the work of Diplomacy, for the final conclusions 
of which it is proposed as a substitute. I decline entirely 
to admit that the opposition is between Armaments and 
Arbitration. This is the form of the contention — " Law 
in place of War " — which is attempted to be imposed by 
those who favor Arbitration, not only general but unlim- 
ited, on the ground that, as they conceive, all disputes 
between nations can be brought under the category of 
legal, by being ranged and classified under a system 
of laws. My insistence is that this is not possible, be- 
cause under any classification there cannot but remain al- 
ways cases in which the right is one of morals and ex- 
pediency — in other words of policy — not susceptible of legal 
definitions, because the preciseness of these deprive them 
of the elasticity necessary to successful international ad- 
justments. 

As a concrete case, an illustration, is always more 
easily understood than a general principle, let us take 
at once the Monroe Doctrine; and in doing so the 
remark is immediately pertinent that a Monroe Doc- 
trine is by no means the peculiar possession of the 
United States. During the recent dispute between France 
and Germany concerning Morocco, a rumor has gained 
currency that France was contemplating the cession to Ger- 

* May, July, September, 1911. 
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many of the Pacific island Tahiti, in part compensation for 
the relinquishment by Germany of claims to interfere with 
French action in Morocco. The rumor was probably with- 
out, foundation, but it aroused immediate jealousy in New 
Zealand on the ground of local interests. In the New Zea- 
land Parliament, a question on the subject was asked by the 
leader of the Opposition. A New Zealand paper said: 

" The proposal shifts the storm center to our very doors. The plant- 
ing of another strong German colony in the Pacific, with the added ad- 
vantage of a suitable naval rendezvous, is fraught with grave issues for 
New Zealand, for Australia, and even for South America and the United 

States." 

Another journal, not of New Zealand, but of Australia, re- 
ferring to the rumor, 

" condemns British apathy in the Pacific in the past, and urges that the 
Commissioner for Australia, resident in London, be instructed to protest 
to the Imperial Government against such a cession." 

I guard myself from implying any share in the apprehen- 
sion concerning the effect upon the United States of a trans- 
fer of Tahiti to Germany. When the Caroline and Ladrone 
Islands were about to be ceded to Germany by Spain, after 
our war with Spain, in 1898, I received more than one letter 
urging me to use any influence I could exert to induce our 
Government to resist the step. My reply was that, besides 
having no influence, I saw no sufficient reason for our oppo- 
sition. But, waiving this personal explanation, in what mat- 
ter of principle does the objection of New Zealand and of 
Australia differ from the assured objection of the United 
States to the acquisition by Germany from Denmark of an 
island in the West Indies ? The reason is the same ; namely, 
the wish to avoid ' ' a storm center at our very doors. ' ' But 
upon what basis of legal right can this be founded? Upon 
none. How shall a law be imposed making such a sale not 
legal? The London Times, commenting on the New Zealand 
proposition, says: " Insufficient regard seems to have been 
paid to the fact that French property, whether in the Pa- 
cific Islands or elsewhere, is at the sole disposal of France." 
That is, as regards legal right, Great Britain has no ground 
for interference. This is substantially what I said in my 
article of July. Translated into terms of our Monroe Doc- 
trine, the Times comment would read, " Insufficient regard 
seems to be paid to the fact that Danish property, whether in 
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the West India Islands or elsewhere, is at the sole disposal 
of Denmark." There is no legal ground for objection, and a 
tribunal could decide only that the transfer would he lawful 
and valid. 

The British Prime Minister, however, had indicated al- 
ready in the British Parliament the qualification which policy 
imposes upon assent to a legal transaction. Any bargain 
between France and Germany was beyond the scope of 
British interference, whether by word or deed, unless it 
should lead to arrangements prejudicial to British interests. 
In such event, he said, intervention might become ' ' our duty 
in defense of British interests, directly affected by further 
developments. ' ' In other words, the legal right of one coun- 
try, or of two countries, may so far contravene the natural 
— that is, the moral — right, the essential interests, the im- 
perative policy, of a third, that resistance would be necessary 
and therefore justifiable. Diplomacy then enters, and Ar- 
mament is simply an incident of Diplomacy; just as, in an 
arrangement between two contestants in private life the 
fighting power of each, the relative positions of advantage 
as concerning the matter in dispute, affects the process of 
the discussion and the ultimate arrangement. 

Another curious illustration has been voiced in Austria, 
concerning the Mediterranean, by an extremist; who, how- 
ever, has been elected recently President of the Austrian 
Chamber, as representative of the strongest Parliamentary 
group, and who consequently is a man with a following. 

" We Austrian Germans wish to bring about harmony between the Med- 
iterranean Powers. I am coining, perhaps for the first time, an idea. . . . 
That idea is, the Mediterranean for the Mediterranean Powers. This is 
directed especially against a Power which has its hands in all the affairs 
of the world and wants to drive back Germanic Germany." * 

This is merely individual, without backing in official expres- 
sion; but taken in connection with the very large proposed 
increase in the Austrian navy, officially adopted, and offi- 
cially designated for Mediterranean service only, the utter- 
ance is hot without significance; just as Jefferson's early 
utterance, in some sense comical, seeing his unwillingness 
to develop force — to back diplomacy with armament — " We 
begin to broach the idea that all within the Gulf Stream 
is neutral (i. e., American) waters " was a kind of pre- 
cursor of the Monroe Doctrine — America for the Americans. 

* The Mail, August 4, 1911. Page 3. 
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The point I wish to make, however, is that the Monroe 
Doctrine is a moral question, based upon considerations sub- 
stantially just, one of natural right, of policy, not of legal 
right; that a legal standing for it cannot be established by 
a general code of law, though it may by specific treaty agree- 
ments ; and that in these respects it does not stand alone, but 
is reproduced where similar conditions obtain, though not 
necessarily with equal imperativeness. It is the reflex, as 
against distant outsiders, of the instinctive impulse toward 
self-preservation, and as such represents natural right — 
which is moral right — as opposed to legal. In international 
affairs this is home rule versus centralization, the latter of 
which is the goal of unlimited Arbitration. 

If we are to think accurately concerning the sphere of Ar- 
bitration, as propounded by its extreme and most logical ad- 
vocates, we must recognize that the object of their attack 
necessarily is not Armament, but Diplomacy. The attempt is 
to carry all cases into court instead of arranging them out- 
side by compromise or adjustment. It is true that as the 
case stands the proposition is diplomacy first, arbitration 
only in case of diplomacy failing; but diplomacy will fail 
more readily when one of the parties think that it will 
gain substantially by insisting on arbitration — going into 
court. Between individuals compromises or adjustments 
proceed, necessarily, partly on grounds of right, partly 
on grounds of expediency, which recognizes the presence of 
power — otherwise of force. Each party possesses certain 
elements of claim, either rightful or plausible; can give a 
certain amount of trouble; or exercise a certain pressure; 
or propose a certain equivalent. It is a case of attack and 
defense quite as really as a military operation, from which 
it differs exactly as diplomacy, when successful in its nor- 
mal processes, differs from war. That is, the force is 
there, is recognized, and is operative. If collision — law- 
suit — can be avoided, so much the better; but the force 
has counted all the same. 

I refrain, of course, from quoting again the instances cited 
in previous articles in which Diplomacy within recent years 
has effected adjustments, without war, through silent force ; 
which force has been simply the expression of national 
power and advantage, used in the instances cited, of Austria 
and Bulgaria, for ends morally right, but not sustainable in 
law. National power is surely a legitimate factor in inter- 
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national settlements; for it is the outcome of national 
efficiency, and efficiency is entitled to assert its fair posi- 
tion and chance of exercise in world matters, not restricted 
unduly by mere legal tenures dependent for their existing 
legality upon a prior occupancy, which occupancy often rep- 
resents an efficiency once existent but long since passed away. 
The colonial empire of Spain, unimpaired a bare century 
ago, now wholly disappeared, is a familiar instance. The 
Empire of the Turks is another. The present intervention 
of Italy in Tripoli is but a further step in a process of which 
Bosnia, Herzegovina, Bulgaria are merely the most recent 
examples. The supplanting of preceding dynasties in India 
by Great Britain, and her supervision over administration 
in Egypt, are again illustrations. By what system of law 
is provision to be made for solving such questions? 

Can that which has just been said be condemned fairly 
as simply a less bald way of affirming that might makes 
right? No; although certainly it does affirm that the exist- 
ence of might is no mere casual attribute, but the indication 
of qualities which should, as they assuredly will, make their 
way to the front and to the top in the relations of States. 
Once Prussia counted for less than Holland in international 
balances. Such qualities, capabilities, not only confer rights, 
but entail duties, none the less real because not reducible 
to legal definition; such as the interference of the United 
States and of Great Britain in 1823 on behalf of South 
American independence, and of the United States alone, 
backed by the silent arms of Great Britain, in Cuba in 1898. 
It is only when opposition between national forces ceases, 
because one or more nations become exhausted, or are 
recreant to duty, that the might of some one, becoming un- 
conditioned, incurs the risk, and the imminent probability, 
of excess and decay, like all absolute power. Rome and Car- 
thage, Louis XIY., Napoleon, are familiar instances. Great 
Britain after Trafalgar illustrated the same on the seas; 
but she was saved by the opposing forces of the Continent. 
The Monroe Doctrine itself is such an instance of national 
force opposing the intrusion of other force in settlements 
such as have been cited. It is local power asserting that it 
will withstand the beginnings ; will not permit distant power, 
perhaps mightier than itself, to be established at its very 
doors in a position involving national danger. This also 
illustrates the safeguard against the consequences which 
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might be inferred from the proposition that national power, 
being essentially national efficiency, is entitled to claim its 
sphere of extension and of opportunity. The co-ordination 
and balance of international factors, like the balances of 
powers in a constitution, secure a firmer basis of general wel- 
fare than mere legal adjudication, which can be only partially 
applicable to the community of nations. 

It is perhaps a sense of this bearing of the Monroe Doc- 
trine that, in the public discussions of the pending treaties 
of general arbitration with Great Britain and France, has 
caused the doctrine to be characterized as a matter of " do- 
mestic policy." I presume the expression must have pro- 
ceeded from some fairly representative American quarter, as 
I find it in the Washington correspondence of the London 
Times* the excellence of whose .foreign correspondence is 
known. The correspondent scarcely evolved it from his own 
inner consciousness. To describe the action of the United 
States, in forbidding one European State to purchase from 
another European State a piece of its American property — 
say a West India naval station — as a measure of " domes- 
tic " policy has a slightly humorous aspect; and indeed is so 
characterized by another English paper. Yet in a sense the 
definition is accurate, because such transfer does affect vital 
interests as by us conceived, and these certainly may be 
described as a matter of domestic policy. Although a case 
under the Monroe Doctrine is susceptible of legal adjudica- 
tion by what may be styled the common law of international 
usage, in no American quarter is there any proposition to 
submit it to arbitral decision, or even to throw it open to 
discussion «as to its legality; for, as affirmed in its earliest 
formulation, it is essential to a sound American policy by a 
necessity which neither knows nor admits external law. 

Curiously and interestingly, simultaneous with the fram- 
ing of the recent treaties of general arbitration, in the 
brief interval between their final conclusion and the signa- 
ture in Washington, the British Government, dealing with the 
current dispute between France and Germany about Mo- 
rocco, found itself compelled to a most deliberate and formal 
pronouncement of its purpose, in all events, to protect 
" vital interests and national honor," by force if necessary, 
although the case might present no legal ground for such 
contingent action. 

•August 4, 1911. 
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The representative of the Government selected to make 
this important announcement was the Chancellor of the 
Exchequer, Mr. Lloyd-George, who cannot be suspected of 
militarism or of extravagant imperialism. Although a prin- 
cipal member of the same Cabinet, the difference of view in 
such matters between himself and the Premier, Mr. Asquith, 
and the Foreign Secretary, Sir Edward Grey, is sufficiently 
known. It is difficult to believe that there was not deliberate 
purpose in choosing for the mouthpiece of the Government 
a person so identified with opposition to war, and with ex- 
penditures upon social reform which war would postpone 
indefinitely. The significance of the occasion was enhanced 
by the ready extempore speaker reading the carefully word- 
ed sentences of his speech. 

After expressing, incidentally, his satisfaction at the pros- 
pect of a happy issue to the negotiations for a Treaty of 
General Arbitration with the United States, Mr. Lloyd- 
George continued : 

" But I am also bound to say this — that I believe it is essential in the 
highest interests, not merely of this country, but of the world, that 
Britain should at all hazards maintain her place and her prestige amongst 
the Great Powers of the World. Her potent influence has many a time 
been in the past, and may yet be in the future, invaluable to the cause of 
human liberty. It has more than once in the past redeemed Continental 
nations, who are sometimes too apt to forget that service, from over- 
whelming disaster and even from national extinction. I would make 
great sacrifices to preserve peace. I conceive that nothing would justify 
a disturbance of international good-will except questions of the gravest 
national moment. But if a situation should be forced upon us in which 
peace could only be preserved by the surrender of the great and 
beneficent position Britain has won by centuries of heroism and achieve- 
ment, by allowing Britain to be treated where her interests are vitally 
affected as if she were of no account in the Cabinet of nations, then I 
say emphatically that peace at that price would be a humiliation intolera- 
ble for a great country like ours to endure. National honor is no party 
question." * 

The phrases " vital interests " and " national honor," 
carefully excluded from the recent treaties of general ar- 
bitration — the exclusion of which was indeed a chief object 
of the treaties — appear here again in terms and in full force ; 
not by mere implication, but in distinct assertion relatively 
to a pending political situation unsettled at the moment of 
speaking. Nor this alone. Equal stress is laid upon the 
right of the nation to play its part in the world, to assert it- 

• The Mail, -July 24, 1911. My italics. 
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self as a factor in international relations ; to sustain by force, 
by national efficiency, its position — " prestige " — and its 
influence among States; to assert the qualities which entitle 
it to a place in the front; all which are attributes distinct 
from, and in excess of, such simply inherent rights as vital 
interests and national honor. No inefficient State could take 
the same position. The incident is the more significant in 
that, so far as the public knows, the initiation of the treaties 
with the United States was due to a member of the same 
Government, Sir Edward Grey, speaking upon the naval 
ship-building competition between Great Britain and Ger- 
many in March last ; taking up then and indorsing President 
Taft's suggestion in December that all questions, including 
vital interests and national honor, should be submitted to ju- 
dicial arbitration, where such was applicable. Sir Edward 
Grey's utterance then, being in Parliament, was of course 
the utterance of the Cabinet. That of Mr. Lloyd-George, 
though not in Parliament, was made under conditions equally 
responsible. 

In view of the various interests cited, here and before, it 
would seem that while vital interests and national honor 
may be submitted at times to judicial arbitration, the field 
for such submission is greatly limited by specific condi- 
tions, not amenable to classification; the more so, because 
there are questions, probably many, which, while suscepti- 
ble of judicial decision because applicable law exists, 
nevertheless contain chances so contrary to the public in- 
terest, to domestic policy, to natural right, one's own or 
another's — as Cuba in 1898 — that reservation of them must 
be made. Such cases are more easily adjusted by the flexi- 
bility of diplomacy than by the rigidity of law. 

The solid basis upon which general arbitration may pro- 
duce beneficial results was well expressed in another speech 
of Sir Edward Grey's.* In this, without formal definition, he 
indicates the limits which Great Britain feels that expe- 
diency places upon treaties having this object in view. 

"Anything like war between the United States and the British Empire 
would be so violently opposed to the deepest sentiments and feelings of 
the people in both countries as to be unthinkable. This made the 
ground between the two nations especially favorable for an arbitration 
treaty of an extended kind. If they wished to build a house which was 
to be secure, he imagined that they would choose to build it on a 

* The Mail, May 24, 1911. My italics. 
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site which was not liable to earthquakes. There were political as 
well as territorial earthquakes, but the respective national policies 
of the two countries made it certain that they were not liable to 
political earthquakes; that there was no conflict of national policy. In 
the United States they had no intention of disturbing existing British 
possessions. They had a policy associated with the name of Monroe, 
the cardinal point of which was that no European or non-American 
nation should acquire fresh territory on the continent * of America. If it 
be, as I think it must be, a postulate of any successful arbitration treaty 
of an extended kind that there should be no conflict or possibility of con- 
flict between the national policies of the nations which are parties to it, 
this condition is assured between us." 

In like spirit the London Spectator^ comments : 

" The United States is the one country in the world our differences with 
which we can commit to arbitration without any reserve or misgiving, 
because she is the only country besides our own which is content with the 
status quo." 

Most Americans will gladly accept this hopeful prognostic 
concerning the future relations of the two nations; yet Sir 
Edward Grey's speech by its reservations sufficiently shows 
that in his judgment the General Arbitration Treaty between 
Great Britain and the United States cannot safely be ac- 
cepted in Great Britain as a type for all occasions and all 
nations. As to Great Britain herself, it may be well to re- 
member a recent very distinct divergence of political view, 
in which the Senate of the "United States prevented the 
nation from committing itself to a treaty which might have 
proved extremely awkward at the present moment. 

In 1900, the Executive of the day concluded the Hay- 
Pauncefote Treaty, by which the long-standing Clayton-Bul- 
wer Treaty was abrogated and the particular interest of the 
United States in the Panama Isthmus and Canal recognized. 
The treaty provided that no fortifications should be erected 
commanding the Canal or the waters adjacent. On account 
of this stipulation the Senate rejected the treaty, which then 
was recast, and Great Britain, while not conceding explic- 
itly the right to fortify, assented by silence, the question of 
fortification not being mentioned. This is the treaty which 
now fixes the relations of the two countries with reference 
to the Panama Canal. 

The Executive of ten years ago was willing then to aban- 

* It is perhaps well to interpose that the American objection goes beyond 
the continent, and includes islands geographically American. 
t August 19, 1911. 
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don a claim upon which the Executive of to-day strongly 
desires to act, and is acting, with the support of Congress. 
The Senate of 1900 saved the situation for 1911. Although 
the site of the proposed fortifications has now become United 
States territory, which in 1900 it was not, the first treaty, 
if ratified, would have afforded at least a basis for oppo- 
sition by Great Britain to the legality of fortification; and 
there is also no certainty that her silence on the matter 
even under the second treaty proves consent, as a legal 
proposition, then or now. Even under all existing condi- 
tions the right to fortify has been disputed by eminent 
authority in the United States. If a treaty of general ar- 
bitration had been in force when the decision to fortify 
was reached, what — under the first treaty at least — would 
there have been to prevent Great Britain demanding arbi- 
tration, and insisting that in its judgment the question was 
open to legal adjudication because of the treaty; although 
since its ratification the Canal Zone, the site of the fortifica- 
tions, had become United States territory? Only the pos- 
tulate stated by Sir Edward Grey — the absence " of con- 
flict between the national policies." Subsequent cession 
does not relieve territory from previous liens upon it of a 
third party; just as the sale of a house does not invalidate 
a pre-existing mortgage. 

Historical illustration, which is simply the citation of 
cases and precedents, amply shows the insufficiency of law as 
an instrument in composing differences. By insufficient I 
do not mean that it is not sufficient in many instances, possi- 
bly in most; but that the exceptions are so numerous that 
legal classification cannot fully embrace them, and there- 
fore another instrument than law, than arbitration, is in 
such cases required. In the matter of instruction, no theo- 
retic discussion, however ample and lucid, affords a substi- 
tute for historical illustration. 

Several such illustrations of very recent date have been 
adduced in this and previous articles. One much more 
ancient, yet entirely analogous, and demonstrative that the 
instrument used must be adapted to the end in view, is 
afforded by the history of liberty in England. The early 
Stuart kings, notably Charles I., with great care based their 
oppressive actions upon law ; upon law obsolete in the sense 
that the progress of the nation had rendered inapplicable 
methods which' in previous years had been applicable, but 
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still law existing unrepealed. International Law, as law, has 
similarly to treat as legal a claim which may have issued in 
intolerable conditions. Claims of such character could have 
been alleged for the forcible retention of the American col- 
onies by Great Britain, and of the Spanish colonies by Spain, 
up to and including the deliverance of Cuba; and such" law 
must govern any tribunal. The judge decides what the law 
is, not what it should be. 

Concerning the Stuart oppression, the latest and most dis- 
tinguished historian of the period, Dr. Rawson Gardiner, 
after remarking that " it was impossible to allow any mere 
interpretation of the law to decide the question at issue " 
between King and Parliament, used an illustration which 
in the light of this year's events is singularly striking. 

" Suppose it should happen that the House of Lords placed itself in 
deliberate opposition to the House of Commons, even after a general 
election had shown that the House of Commons was in accord with the 
feelings of the constituencies. Suppose that the House of Lords rejected 
every bill sent up to it by the Commons. What would be the use of ap- 
plying to the judges as arbitrators ? They could but decide that the 
Lords were legally in the right. They could not decide whether they were 
politically in the right." 

The imagined case has occurred, not in all particulars, 
but in substance. The inadequacy of the law has been rec- 
ognized; and the British Government of the day has ob- 
tained by political action, of the nature of threatened vio- 
lence, that to which law, as an instrument, proved inade- 
quate. A political instrument was employed when the legal 
instrument — recourse to a court — could not but fail. In the 
case of the Stuarts the political instrument used was armed 
resistance. 

In the intercourse of nations diplomacy is the analogue 
of the discussions out of Parliament which preceded the 
recent use of force by one party to this dispute. In the one 
kind of contention as in the other, recognized force lay in the 
background. It is in neither a principal; in both it is an 
agent. The positiveness inherent in the very idea of law, its 
lack of elasticity, renders it too frequently inadequate to 
the settlement of certain classes of disputes, because in 
the eases an accepted law exists, decision in accordance with 
which would simply perpetuate injustice or sustain intol- 
erable conditions. 

A. T. Mahak. 



